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RESPONDENT'S BRIEF
STATEMENT OF JURISDICTION
Jurisdiction is vested in the Utah court of Appeals pursuant
to Utah Code Annotated §78-2a-3(i) (1953 as amended).

STATEMENT OF ISSUES ON APPEAL

1. Should Twyla Hamilton have been dismissed from the action
on the basis of res judicata.
The standard for appellate review is a question of law.

No

particular deference should be given to the trial court's decision.
State vs. V.G.P., No. 910383-CA (Utah App. 1992).

2. Did the court exceed the four-year statute of limitations?
Although no case with similar facts has been found, it would
seem that the issue of when the paternity action was instituted for
the purposes of the statute of limitations is a question of fact
in which the trial court is given broad discretion as a fact
finder.

3.

Did the court fail to allow proper credit for child

support monies received?

Substantial deference is given to the trial court in child
support

proceedings

and

considerable

latitude

is

given

in

fashioning support orders due to the equitable nature of child
1

support proceedings. Woodward v. Woodward, 709 P.2d 393/ 294. The
question of whether child support had been paid for which the
Defendant should be given credit is a question of fact.

As a

question of fact the trial court is given broad discretion as a
fact finder.

4.

Did the court abuse its discretion in determining Mr*

Regan's income for the purposes of calculating arrears?

The determination of income is a factual determination in
which great deference is given to the trial court. A showing of an
abuse of discretion by the trial court would be necessary
reverse the trial court's decision.

Hill v. Hill,

to

841 P.2d 724

(Utah, 1992).

5.

Did the court improperly disallow necessary business

expenses?

The determination of the reasonableness of necessary business
expenses is a factual question in which a showing of abuse of
discretion by the trial court would be necessary to warrant the
appellate court's intervention.

Jones v. Jones,

700 P.2d 1072

(Utah, 1985).

STATEMENT OF THE CASE
This case was initiated to determine Mr. Regan's paternity of
2

the parties' minor child and to establish his child support
obligation. Child support was made retroactive to four years prior
to Ms. Hamilton's initial filing in November, 1990, pursuant to the
four-year statute of limitations, under Utah Code Ann. §78-45a-3.
The court made a specific finding regarding Mr. Regan's income
during the four-year statute of limitation period.

For the

purposes of computing Mr. Regan's ongoing child support obligation,
the trial court disallowed certain expenses allegedly incurred by
the Defendant's solely owned corporation based upon Defendant's
failure to provide documentation of those expenses at trial,
despite counsels' formal discovery requests for the documentation.
Trial was held on the 24th day of March, 1993. Defendant's Notice
of Appeal was filed the 25th day of February, 1994.
STATEMENT OF FACTS
1.

On June 22, 1982, the State of Utah filed an action to

determine paternity and establish child support.
2.

(R. pp. 13-14)

A Settlement and Release was entered into in 1982.

(R.

p. 16).
3.
31, 1990.
1990.

Twyla Hamilton initiated a paternity action on October
Mr. Regan was served with this action on November 9,

From this point on Mr. Regan had notice of the Plaintiffs'

cause of action against him.
a Motion to Dismiss.

On November 29, 1990 Mr. Regan filed

Various pleadings followed including a

Motion for Enlargement of Time from Defendant Regan.

A Notice to

Submit was filed on January 14, 1991. However, because there was
a vacancy on the trial bench, counsel was advised to file a new
3

notice to submit when the replacement arrived in February or March.
See minute entry attached as Appendix A.
Dismiss

Defendant's Motion to

was not ruled upon until April 1, 1991 by Commissioner

Peuler (R. 8)
4.

Because of some procedural irregularities in this case

including the fact that Plaintiff Twyla Hamilton had never been
joined in the original 1982 case, Commissioner Peuler recommended
that Ms. Hamilton (Young) dismiss without prejudice the action
filed under the old case number and refile under a new case number.
This recommendation was made by minute entry on April 1, 1991. (R.
8-10)
5.

On May 9, 1991 Twyla Hamilton filed a Verified Petition

for Declaration of Paternity, Child Custody, Child Support, and
Visitation pursuant to the Commissioner's recommendation.
6.

(R. 2)

Twyla Hamilton filed suit in federal court against the

State of Utah and Davis County and received settlement moneys from
this lawsuit in 1987. Steve Regan was not a party to this lawsuit,
nor did he contribute to payment of this settlement. (R. p. 486)
7.

Mr.

Regan

is

the

owner

of

the

Stephen

A.

Regan

Corporation. (R. p. 432).
8. Extensive testimony and documentary evidence was examined
in determining Mr. Regan's income for the purposes of computing
arrearages and ongoing child support obligations. (R. pp. 431
through 467, testimony of Defendant Steve Regan) (R. pp. 426
through 431, testimony of Robert Regan).
9.

The court found Defendant's income to be $1,500 per month
4

after consideration of all financial evidence before it. (R. p.
519)
10.

The court computed arrearages for four years preceding

the filing of Ms. Hamilton's initial paternity action on October
31, 1990.
11.

(R. p. 519)
Mr. Regan has income from various sources including but

not limited to the following:

Rental income which was deposited

into his personal account in the amount of $520 per month from the
duplex, and $350 from the Edith Ave. property.

(R. p. 430) and

$375 per month on property managed for his mother (R. p. 433);
draws on the corporate account in the amount of $1,300 per month
(R. p. 445); property management fees in the amount of $750 per
year (R. p. 433).
12.

After testimony regarding Mr. Regan's income, the court

disallowed certain business expenses for the purposes of the
computation of ongoing child support obligation. (R. p. 271)

APPLICABLE STATUTES
Utah Code Ann. §78-45a-3 and §78-45-7.5(4)(a) are applicable
to this appeal.
78-45a-3

Limitation and Recovery from the Father.

The father's liability for past education and necessary
support are limited to a period of four years next
preceding the commencement of an action.
78-45-7.5.

Definition of Gross Income -Imputed Income

(4)(a) Gross income from self-employment or operation of
a business shall be calculated by subtracting necessary
expenses required from self-employment or business
operation from gross receipts. The income and expenses
5

from self-employment or operation of a business shall be
reviewed to determine an appropriate level of
gross
income available to the parent to satisfy a child support
award.
Only those expenses necessary to allow the
business to operate at a reasonable level may be deducted
from gross receipts.

SUMMARY OF ARGUMENT
I. THE COURT CORRECTLY REFUSED TO DISMISS TWYLA HAMILTON FROM THIS
ACTION•
Twyla Hamilton was not a party in the State's action against
Mr. Regan and her claim is not barred by res judicata.

II. THE COURT CORRECTLY MADE CHILD SUPPORT RETROACTIVE TO NOVEMBER
1986.
Twyla Hamilton's Petition for Support was filed in Third
District Court in November, 1990.

The Statute of Limitations

makes child support retroactive to November, 1986.

III. THE COURT WAS CORRECT IN FAILING TO CONSIDER PRIOR SETTLEMENT
MONIES AS A CREDIT FOR CHILD SUPPORT.
Prior settlement monies do not reflect support owed by Mr.
Regan to Ms. Hamilton for the period at issue in this case and Mr.
Regan is not entitled to a credit based thereon.

IV.

THE COURT'S FINDING REGARDING THE PARTIES' INCOME

FOR THE

PURPOSE OF CALCULATING ARREARS WAS PROPERLY WITHIN IT'S DISCRETION.
The court made a specific

finding as indicated

in the

transcript and in the Order which is being appealed from that
6

Defendant's income was $1,500 for the period from November 1986 to
November, 1991.

Absent a showing of abuse of discretion this

finding should not be disturbed.

V.

THE TRIAL COURT'S DETERMINATION OF MR. REGAN'S INCOME FOR

PURPOSES OF ASSESSING CHILD SUPPORT WAS WITHIN IT'S DISCRETION.
The trial court based Mr. Regan's income on tax returns and
other evidence submitted and it is within the Court's discretion to
disallow certain claims of Mr. Regan which were not adequately
supported

by the evidence.

It is also within

the Court's

discretion to count rental income received by Mr. Regan.

ARGUMENT
I. THE COURT CORRECTLY REFUSED TO DISMISS TWYLA HAMILTON FROM THIS
ACTION.
The State of Utah received settlement monies and dismissed
with prejudice an earlier case against Stephen Regan.

Twyla

Hamilton was never properly joined and made party to that action.
Thereforef her claim is not barred by res judicata.
Mr. Regan's Motion that Twyla Hamilton should be dismissed was
correctly denied by Commissioner Peuler who reasoned as follows:
Ms. Hamilton is not precluded by res judicata from proceeding
with a paternity lawsuit because she was neither a party to
the prior action, nor was she in privity with a party. This
action was filed in 1982 as a paternity action brought by the
State of Utah as the plaintiff and Stephen A. Regan as the
defendant.
The case was settled by agreement of those two
parties, and Ms. Hamilton was not a party to the proceedings.
Although the final order purports to bind her, it cannot do
7

so, as the court had not jurisdiction over her at that time.
She was not a party to the lawsuit, nor were her rights and
interests litigated.
In addition, although defendant asserts in his motion
that the State brought the action on behalf of Ms. Hamilton,
there is not evidence presented to support that position.
Instead, it appears from the complaint that the lawsuit was
brought with the interest of the State in mind, as Ms.
Hamilton was receiving assistance for which the State sought
reimbursement. In order for Ms. Hamilton to be in privity
with the State, her interests must be so closely connected
with those of the State, that the same legal rights are
protected.
Searle Bros, vs. Searle, 588 P.2d. 689 (Utah,
1978). The issue of whether the State and the natural mother
of a child are in privity in a paternity action brought by the
State was decided in Department of Social Services, vs.
Ruscetta, 742 P.2d. 114 (Utah App. 1987). The Appeals Court
determined there was no privity because those two parties have
"separate interests and legal rights over which the other has
not control." Ruscetta at 117.
Since there is no identity of parties and no privity of
parties,
defendant's
claim
of
res
judicata
fails.
Accordingly, his motion to dismiss Ms. Hamilton's lawsuit with
prejudice should be denied.
Minute entry dated April 1, 1991 attached as Addendum A.
Ms. Hamilton was not a party to the prior action, nor was she
in privity with the State of Utah in the prior action. Therefore,
the doctrine of res judicata does not bar her recovery in the
instant case.

II. THE COURT CORRECTLY MADE CHILD SUPPORT RETROACTIVE TO NOVEMBER
1986.
Twyla Hamilton initially filed her Petition in November, 1990
and this petition was served on Mr. Regan on November 9, 1990,
under the case number originally brought by the State of Utah. At
the time that Commissioner Peuler denied Mr. Regan's Motion to
Dismiss Ms. Hamilton from the case, the Court advised Ms. Hamilton
to refile under a new case number which she did in May, 1991.

8

However,

the

trial

court

correctly

made

the

child

support

retroactive to four years prior to Ms. Hamilton's initial filing.
The applicable four-year statute of limitations makes child support
retroactive to November 1986.

III. THE COURT WAS CORRECT IN FAILING TO CONSIDER PRIOR SETTLEMENT
MONIES AS A CREDIT FOR CHILD SUPPORT.
Mr. Regan refers to a judgment in the amount of $5,000 which
he argues ought to be credited toward his child support owing for
the period between November, 1986 and November 1991. This judgment
was part of a Settlement and Release executed by the State of Utah
and Mr. Regan in 1982.

The trial court has previously determined

that Twyla Hamilton was not a party to that action (minute entry,
Commissioner Peuler, April 1, 1991). Therefore, any monies paid by
Mr. Regan to the State of Utah in settlement of that judgment are
not at issue in this action.
Regan also argues that he should be entitled to credit for
monies received by Hamilton and the child from other sources. The
judgment against the State of Utah and Davis county reflects
settlement of a claim which Ms. Hamilton litigated against those
entities.

It did not impact her claim for support against Mr.

Regan and does not represent child support monies from those
entities or Mr. Regan.

9

IV.

THE COURT'S FINDING REGARDING THE PARTIES' INCOME

FOR THE

PURPOSE OF CALCULATING ARREARS WAS PROPERLY WITHIN IT'S DISCRETION.
The Court had before it evidence of both parties as to their
income and respective abilities to earn income.

The court made a

finding that Mr. Regan's income for the period between November of
1986 and November of 1991 to be $1,500 a month.

(R. p. 520).

Likewise, the Final Order of Declaration of Paternity, Child
Custody, Child Support and Visitation from which this appeal is
taken, there is a specific finding that Defendant's gross monthly
income is $1,500 a month.

There is no language in either the

transcript or the Order which indicates that Defendant's income is
imputed.

There is language which indicates that the Plaintiff's

income is imputed at minimum wage

(R. p. 519)

The standard for review is the abuse of discretion by the
trial court.

The Court in Hill v. Hill, 841 P.2d 722, 724 held

that "Due to the equitable nature of child support proceedings, we
accord substantial deference to the trial court's findings and give
it considerable latitude in fashioning support orders."

There is

no indication that the court abused it's discretion in determining
Mr. Regan's income for the years indicated. Absent such a showing
Mr. Regan is not entitled to relief from the court's finding.

V. THE COURT'S DETERMINATION OF MR. REGAN'S INCOME FOR PURPOSES OF
ASSESSING CHILD SUPPORT WAS WITHIN IT'S DISCRETION.
The Court disallowed certain necessary business expenses
10

claimed by Mr. Regan because Mr. Regan failed to produce evidence
that said expenses were necessary for the continuation of the
business. The Court made specific findings on the record regarding
the income of the Defendant.

(R. pp.515-516)

The Court finds as follows with regard to the defendant's
income, and the principle is that when someone is selfemployed, then the Court must determine what the reasonable
expenses are. And that the Court is not necessarily bound by
what expenses have been taken or even allowed on an income tax
return.
With regard to Mr. Regan's income, I'm going to refer
primarily to his 1991 tax return, both personal and corporate.
And the Court is of the opinion and it finds that the
corporation did have an income of $15,573 in 1991; offset
against that was from prior year losses. I think the Court
has to consider those. $15,573 income in 1991. Now, what the
Court is going to disallow is some of the deductions that were
charged to arrive at that $15,573 figure.
The Court thinks that, for example the information is
fairly sketchy. Some of those conditions could very well have
been on-time expenses and a lump sum expense that my not have
been incurred in the future.
The defendant was not forthcoming about some of these and
substantial evidence regarding these expenses. But the court
has looked at some of these and is going to disallow some of
these. For example, the legal and professional; the court
feels that $3,000 of that should be disallowed.
The expenses entitled "list attached", and no list was
attached, I'm going to disallow the $2,146.
With regard to travel, I suppose maybe some travel is
required. The Court feels that that is a significant amount
that is not necessary, and unexplained by the Defendant. And
is going to not allow $2,500 of that.
Now, there is some others. The repair expense. That has
not been explained. . . . In any event, the court feels that
it is high and is going to disallow half of that, another
$6,000. That makes a total of $29,219. (R. pp. 515-517)
The trial court considered and discussed the computation of
Mr. Regan's income at length as evidenced by the portion of the
transcript quoted above.

The court found that the "Defendant was
11

not forthcoming" with some of the information regarding his income.
The Court also considered a portion of the rental income
which Mr. Regan receives in computing his income for child support
purposes. This portion counted reflected the increased value which
accrued to Mr. Regan's benefit through the payment of the mortgage.
The determination of gross income is a factual question and
the trial court is afforded great discretion in making those
determinations. Absent a clear showing of the trial court's abuse
of discretion, the findings regarding determination of Mr. Regan's
income should not be disturbed.
CONCLUSION
Twyla Hamilton should not have been dismissed from this action
on the basis of res judicata.

Back child support should accrue

beginning four years prior to the time Mr. Regan was notified of
the Plaintiff's initial cause of action in November, 1990 by
service of the first Complaint upon him. Mr. Regan is not entitled
to credit for sums Plaintiff received from the State of Utah for
child support in 1987.

The court's computation of Mr. Regan's

income for the purposes of calculation of child arrearages was
proper. The court properly disallowed business expenses for which
Mr. Regan failed to provide documentation.

The trial court's

decision should be affirmed as to all issues.
DATED this

j^/day of

^/Pfs/j/*^

, 1995.

STEWART RALPHS
Attorney for Plaintiff Twyla Young
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DATED this

"KXTHERINE SMITH BUTLER
Attorney fof Heidi Ann Hamilton
CERTIFICATE OF MAILING
I hereby certify that I mailed two true and correct copies of
the foregoing, postage prepaid, to S. Junior Baker, Attorney for
Appellant, 40 S. Main Street #10, P.O. Box 306, Spanish Fork, Utah
84660, and to Michael G. Barker, 115 E. Social Hall Avenue, Salt
Lake City, Utah

84111 this <J?

1995.
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APPENDIX A

frpp*|Nk.,
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
STATE OF UTAH, dept of
Social Services,
CASE NUMBER 890903916CV
DATE: 04/01/91
HONORABLE SANDRA PEULER
U. A. RECOMMENDATION
COURT CLERK SPO

Plaintiff,
VS
STEPHEN A. REGAN,
Defendant

TYPE OF HEARING:
PRESENT:

MOTION HEARING

P.ATTY: WILSON, B.
D.ATTY: PRO SE
HAMILTON'S ATTY: HONARVAR, N.

COMM RECOMMENDS:
This paternity action was brought in Second District
Court by the State against Mr, Regan and subsequently
settled. Thereafter, the case was removed to Third
District Court and a petition was filed by the mother of
the child in question. Mr. Regan, defendant seeks to
dismiss the lawsuit, arguing that the petition is
precluded by res judicata.
(1) DEFENDANTS MOTION TO DISMISS.
Defendant's motion to dismiss this action is brought
against the State of Utah and Ms. Hamilton. As against
the State, defendant's motion should be granted; the
rights and liabilities as between the State and defendant
were fully adjudicated by order entered in Second District
Court on December 1, 1982.

-2Defendant's motion to dismiss a petition filed by Ms.
Hamilton should be denied. Ms. Hamilton is not precluded
by res judicata from proceeding with a paternity lawsuit,
because she was neither a party to the prior action, nor
was she in privity with a party.
This action was filed in 1982 as a paternity action
brought by the State of Utah as the plaintiff and Stephen
A. Regan as the defendant. The case was settled by
agreement of those two parties, and Ms. Hamilton was not
a party to the proceedings. Although the final order
purports to bind her, it cannot do so, as the Court had no
jurisdiction over her at that time. She was not a party
to the lawsuit, nor were her rights and interests
litigated.
In addition, although defendant asserts in his motion
that the State brought the action on behalf of Ms.
Hamilton, there is no evidence presented to support that
position. Instead, it appears from the complaint that the
iawsuit was brought with the interest of the State in
mind, as Ms. Hamilton was receiving assistance for which
the State sought reimbursement. In order for Ms. Hamilton
to be in privity with the State, her interests must be so
closely connected with those of the State, that the same
legal righs are protected. Searle Bros, vs. Searle, 588
P2d. 689 (Utah, 1978) . The issue of whether the State and
the natural mother of a child are in privity in a
paternity action brought by the State was decided in
Department of Social Services vs. Ruscetta, 742 P2d. 114
(Utah App. 1987). The Appeals Court determined there was
no privity because those two parties have "separate
interests and legal rights over which the other has no
control.11 Ruscetta at 117.
Since there is no identity of parties and no privity
of parties, defendants claim of res judicata fails.
Accordingly, his motion to dismiss Ms. Hamilton's lawsuit
with prejudice should be denied.
(2) PROCEDURE
Although Ms. Hamilton may proceed on her paternity
action, the Commissioner recommends that she dismiss this
filing without prejudice to her claim and file a new
action. There are two bases for this recommendation:
(a) the order entered on December 1, 1982 provides for
dismissal of the action; although other hearings have
been held, it is doubtful that this action can be revived
after such dismissal. Since the action dismissed was
between other parties, as set forth above, Ms. Hamilton
would not be precluded from filing a new action in her own
name or that of the child. (b) At no point in time has
Ms. Hamilton ever been joined as a party to this lawsuit.
Subsequent to the order enterd in 1982, various other
pleadings were filed, some of which included Ms. Hamilton
as a party, although no motion for joinder was ever made,
or order entered.

-3It appears that beginning with the filing of her petition
in Second District Court in 1985, the defendant and Ms.
Hamilton both treated her as a party. However, through
inadvertence or oversight, she was never joined.
Therefore, before she can proceed with her cause of
action, she must either be joined as a party to this
lawsuit or commence a new action under her own name.
Due to the prior dismissal with prejudice in December
1982, the Commissioner recommends that Ms. Hamilton's
cause of action be dismissed without prejudice, subject to
her right to commence the lawsuit in her own name.
(3) OTHER MOTIONS
Ms. Hamilton has filed other motions, including a
motion to join the child as a party and to appoint a
guardian ad litem. Because of the recommendation in
section (2) above, no recommendation is made on them.
Ms. Hamilton's Counsel is directed to prepare an order
consistent with this recommendation.

MAILING CERTIFICATE

I HEREBY CERTIFY THAT I MAILED A TRUE AND CORRECT COPY
OF THE FOREGOING COMMISSIONER'S RECOMMENDATION, POSTAGE
PREPAID, TO THE FOLLOWING, THIS 1 ^
1991:

NAYER H. HONARVAR
ATTORNEY FOR HAMILTON
LEGAL AID SOCIETY OF SALT LAKE
2 25 SOUTH 200 EAST, SUITE 230
SALT LAKE CITY, UTAH 84111
STEPHEN A. REGAN
DEFENDANT - PRO-SE
3031 EAST MORNING SIDE DRIVE
SALT LAKE CITY, UTAH 84124
BEN WILSON
ATTORNEY FOR PLAINTIFF
ATTORNEY GENERAL'S OFFICE
12 0 NORTH 2 00 WEST, 4TH FLOOR
SALT LAKE CITY, UTAH 84145

DAY OF APRIL

